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The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-4,9,13-15 and 17-20 rejected under 35 U.S.C. 102(b) as being 
anticipated by Brody et al patent 5,922,210. For claims 1 and 20, Brody et al disclose a 
microstructured separating device for separating liquid with smaller particle or cellular 
components from liquid containing larger particles, comprising transport channel 4, side 
channel 5 and filter microstructure 6, larger particles being retained in the transport 
channel and smaller particles inherently being slowed down by the separating 
microstructure filter (column 3, lines 50-52, column 7, lines 32-36 and column 8, lines 
58-59). Diversion of reiatively iarger particles or other material, and slowed 
passage of relatively smaller particles/materials is an inherent property of 
essentially all filtering separating devices. 

The following is also disclosed for dependent claims: passage opening 7 for 
claim 2, the dimensions for the passage opening being smaller than for the transport 
channel and being in the micron range (column 4, lines 57-60 and column 5, lines 18- 
21) for claims 3 and 4, the filter constituting a cross-piece orientation relative to branch 
channel for claims 9 and 13, branch or "removal" channel 7 and collecting areas 1,2 and 
3 for claims 14,15 and 17-20. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 
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(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary sk\\\ in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 5-8 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Brody et a! in view of Wilding et al patent 5,635,358 and/or WIegl et al jaatent 6,454,945. 

Claims 5-8 differ in requiring a plurality of microstuctures and corresponding 
passage openings into branch channels. Such Is suggested by the plurality of branch 
channels 24 and microfilters 28 of Wilding et al in figures 1 and 5-10 and column 7, lines 
1 5-51 and/or by the plurality of branch channels 26 and 28 shown In figure 4 and 
discussed at column 23, lines 22-43 of WIegl et al. It would have been obvious to one 
of ordinary skill in the art to have provided a plurality of branch channels, 
microstructures and side passage openings in the Brody et al device, as taught by 
Wiegl et al and/or Wilding et al, in order to collect more than one size and/or type of 
blood particle or cellular component, or plural types of blood cells or components. The 
branch channels of Wiegl vary in size as do the branch channels containing the 
microstructures of Wilding et al for claim 7. 

Claims 10-12 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Brody etal in view of Wilding et al patent 5,635,358. Claims 10-12 differ from 
Brody in requiring the microstructure to be in the form of a ramp, stairs or column. 
Wilding et al teach such embodiments at column 7 regarding microstructure filters 28 for 
the purpose of providing comminuting of the cellular components being collected and 
controlling flow rates through the branch channels. 
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Claim 16 differs from Brody in requiring the collecting element to contain 
reagents. Such reagents are suggested by Wilding et al at column 9, lines 40-49 for 
purposes of preparing collected blood components for assay sampling preparation and 
analysis. 

Applicant's arguments filed on 07 December 2006 have been fully considered but 
they are not persuasive. It is argued that in Brody, there is no disclosure of smaller 
particles being slowed but allowed to pass through the microfilter. However, column 3, 
lines 50-67 infer that particles smaller than those of a discrete size are not separated 
from the passing fluid. In column 7. lines 31-36, it is stated that "analytes such as a 
virus, DNA sequence, antigen, microorganism, or other factor are analyzed in the filtrate 
(small organic or biochemical materia! or particles thus pass through the filter with the 
filtrate fluid). Column 10, lines 18-25 state that 2.6um size spheres pass through the 
"barrier" while larger 16 um spheres do not. 

It is argued that in the present invention, smaller particles are slowed only due to 
their mass and "their chromatographic effect" and that there is no well-defined cutoffs 
with respect to the size of materia! that may pass through the microstructure. However, 
it is submitted that the instant apparatus claims do not contain any language reciting 
structural features commensurate with such concepts. Filters of any size and 
configuration slow down both the fluid passing therethrough and relatively small size 
material that is entrained with such fluid, while allowing their passage due to friction, 
and various fluid fiow mechanisms. 
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THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as setfortli in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .1 36(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 
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Any Inquiry concerning this communication or earlier communications from 
the examiner should be directed to Joseph Drodge at telephone number 
571-272-1 140. The examiner can normally be reached on Monday-Friday from 
8:30 AM to 5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor. Wanda Walker, can reached at 571 -272-1 151. The fax 
phone number for the examining group where this application is assigned is 
571-273-8300. 

Infonnation regarding the status of an application may be obtained from 
the Patent Application Information Retrieval (PAIR) system. Status Infomnation 
for published applications may be obtained from either private PAIR or Public 
PAIR, and through Private PAIR only for unpublished applications. For more 
information about the PAIR system, see http://pair-direct.usDto.aov . Should you 
have any questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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